	
	

	Partner Contract Guidelines
	



Partner Contract Guidelines

What:   Guidelines for important terms and areas to cover in a contract with a partner who is involved in your project. This could include outside development companies executing part of your project;  a company your are licensing technology to or from, a contract manufacturing firm, etc.

Why:    Such a critical relationship - whose performance will determine the success of your project -  needs to be bounded by a well-written, clear, thorough legal agreement.  This agreement will ensure that both parties understand and agree to the work and responsibilities they've undertaken.  The legal nature of the contract ensures that both sides take the terms seriously and uphold their end of the contract.  According to Deloitte Touche Tohmatsu, over 50% of alliance failures are caused by ineffective management of the relationship.  A legal contract is at least one important ingredient to making sure the responsibilities are taken seriously. 

How:   Use the items in this template to make sure you include important elements in your contract with an outside partner.  Some firms such as Cisco who use partnerships extensively have created templates for various types of contracts, and show the template to potential partners very early to communicate the types of terms they mandate.  If the potential partner is not willing or able to sign up to such terms, such issues get identified and addressed very early!
Typical Terms in License Agreements

· Scope, including subject-matter, field of use, territory and exclusivity, use of trademarks

· Ownership of improvements - who has ownership or rights to use any additional changes made to the technology during the term of the license?

· Maintenance and enforcement of patents - who has responsibility for maintaining the technology's patent protection and enforcing it in the face of possible infringement?

· Payment including royalties

· Assignment, sub-licensing and change of control -  who can use the licensed rights?  Can the licensee turn around and license the technology to someone themselves?  Can they assign any ownership of any technology to anyone else?

· Warranties, indemnities, and limitations of liability - What is the licensor responsible for?

· Confidentiality - what information about the technology IP can be released, and to whom? 

· Dispute resolution procedures - if one party believes the other party has violated any term of the agreement, how will disputes be handled?

· Term and termination rights - How long do the licensing rights last, and what rights does either party have to terminate the agreement?  What steps must be followed to terminate?

· Other:   Governing law, other legal boilerplate

Typical Terms in Collaboration Agreements (i.e., co-development, agreements with outside development partners or contractors):

· Responsibilities of the parties: Statement of work, where work is to be performed, what work each party does, milestone schedule, deliverables. Also any specific skills, experience level requirements for project personnel.

· Project management and control including roles, communication plan, performance measures, key contacts on each side, escalation procedures in the event of issues, etc.

· Licensing of existing or "background" IP - Background IP refers to IP that each party owns before they start the partnership together.  Once they start working together on the new project, potentially using IP each party has already created, does each party get any new rights to the IP the other brought to the project?

· Ownership of IP arising from the project ("foreground IP") - Who owns and gets to use any IP created as part of this project?

· Responsibilities for patent applications - who gets to file and own related patents?  Who has responsibility for filing such patents in time to protect the work?

· Payment  - how does the partner get paid for development work.  Are there milestone payments? Payments for certain deliverables?  Will the partner receive any royalty payments on sales of the final product?

· Exclusivity - does either party get exclusive rights to sell or use the new product, or components of it, or intellectual property contained within, in any specific geographical area or market area?

· Term and termination, including rights to IP upon termination

· Restrictions on publishing papers or presentations using proprietary information or other results of the collaboration

· And other legal boilerplate

Example terms for a Software Development contract

This section was contributed by a Director of Software Development at a wireless systems developer.  This is his list of what company-specific information to include when hiring an outside party to perform software development as part of a company project.

"Spec" or statement of work terms:

· hardware and software platform requirements

· schedule and deliverables

· all milestones identified - (cost/performance evaluation)

· file-naming conventions

· coding/documentation standards and examples

· standard headers and version control

· full function list

· definition of all input and output data formats

Key items to do or check:

· Ensure a non disclosure agreement is in place with the potential subcontractors

· Meet with the subcontractor/partner and walk through the requirements spec

· Inquire about their configuration management tools/processes

· Inquire about test tools - e.g. Lint/Purify

· Inquire about their bug tracking processes.

· References from previous/current customers
· Project Description:  The contractor should supply in their own words their technical understanding of the project in a statement of work back to our company

· Resources:  include management and engineering resources. Include floor space requirements they're assuming at our company.   Identify development equipment needed, and differentiate what we'll provide vs. what partner will provide. Identify special equipment needs.
Deliverables to include:

· Source code - platform/language

· Test Vectors used in unit test

· Test tools developed for unit testing

· Documentation 

· SDS - Software Design Spec

· Test Plan/Specifications 

· Documentation pages describing software modules

· Any hardware/software to be purchased by us for their use.
Typical terms:

· Should include their overall estimate of the cost of the development

· Should be broken down into the number of man hours and type of people required with their corresponding labor rates

· Ensure they include initial delivery site support hours/travel expenses and support integration during Integration and SQA.
Managing the Partner- key points:

· After contract award, Have a follow up meeting within 30 days to review their design. Review preliminary design; Review test tools/vectors.   

· A formal design review is required before coding starts

· Perform coding checks with respect to meeting coding standards

· Perform a code walk-through after code complete

· On delivery, have the contractor compile and install the software at our premises. Include installation, software cold start, lint and purify.  Include rerun of unit tests
Key points to remember:

· Never give up on documentation deliverables to meet a schedule

· Always keep the functional spec and their Statement of Work revised to reflect changes throughout the development cycle

· Very important for them to understand our check in/release process.

· Important to have close communication as to the timing of these events
· Remember - Even though this software has not been developed at our company, it is part of our OS and needs the same support and attention.

· Our internal SQA must be involved throughout the entire development process

· A thorough understanding of the contractors internal processes is essential to ensure success

· Always ensure a consistent single point of contact is available and responsible for the overall project completion  - both on our side and on the partner/subcontractor's side.
Other Software Development contract resources:

See also example contract formats at www.WeblawResources.com
This site sells packages of document templates for contracts and agreements including Software Development Agreements Package and a Web Development Agreements Package. 

Types of Contract Performance Measures

Terms in these areas may be included in the contract to document how "completion" and "success" will be measured.    These terms are valuable for communicating expectations clearly, as well as for affording contractual protection against incomplete or ineffective work being delivered by the partner or the hiring company not fulfilling its requirements to the partner.

· Outcome or performance-based metrics - Vision-level business requirements - is the partner's work meeting the business/customer requirements laid out in the Project Vision?

· Quality assurance metrics  - Is the partners's work passing quality assurance criteria?  Are they meeting the design review checklists, are defects discovered and corrected?  Are they executing test cases successfully and identifying and correcting bugs? Do they meet identified release criteria at specific stages of the project? 

· Work product  metrics  - Is the partner meeting milestones, completing their deliverables, delivering interim deliverables. 

